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Court of Appeals of the District of Columbia 


No. 4787. 

Randolph Cooper, Appellant, 

vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 42709. 

United States 
vs. 

Randolph Cooper. 


Uhited States of America, 

District of Dolumhia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the city of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had, in teh above-en¬ 
titled cause, to wit: 


Indictment. 


Filed in Open Court December 23, 1924. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. D. 1924. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 
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That one Ramlolph Cooper, late of the District of Colum¬ 
bia aforesaid, on, to wit, the twenty-ninth clay of Deccnnber, 
in the vear of our Lord one thousand nine hundred and 
twenty-three, and at the District of Columbia aforesaid, 
was employed to be and was the a.i»ent, clerk and servant 
of the National Fruit Product (Vmipany Incorporated, a 
body corporate; and that on the day and year aforesaid, 
and at the District of Columbia aforesaid, he, the said Han- 
dolph Cooper, had in his possession and under his care 
as such a^ent, clerk and servant, a certain sum of money, 
to wit, five hundred dollars in lawful money of the said 
United Statc\s of America, of tlie value of five hundred 
dollars; which said five hundred dollars in lawful nionev 
of the said United States of America, of the value afore¬ 
said, of the money and ])roperty of the said National Fruit 
l^*oduct Com})any Incorporated, a body cori)orate as afore¬ 
said, had come into such i)ossession and under such care 
of him, the said Kandol])h Coopcu’, by virtue of the employ¬ 
ment of him, the said Handol])h Cooper as aforesaid; and 
that he*, the said Handolpli (V)oper, so having* the said five 
hundred dollars in lawful mon(‘V of the said Unit(‘d 
2 States of America, of the value aforesaid, in his 
possession and under his care as aforesaid, then and 
there, to wit, on the said tweiitv-ninth dav of December, 
in the y(‘ar of our Lord one thousand nine hundred and 
twemty-three, and at the District of (Columbia aforesaid, 
and while he, the said Randolph (V)oper, was such ai»ent, 
clerk and servant as aforesaid, feloniouslv and wromrfullv 
did convert the same to his own use, and feloniouslv and 
fraudulently did take, make way with and secrete the same 
with intent to convert the sanu‘ to his own use, and therebv 
then and there did embezzle the sam(‘; auainst the form 
of the statute in such case made and ])rovide<l, and ai>ainst 
the ])eace and government of the said United States. 

Second (V>unt. And the (Ji'aml Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Randolph Coo])er, on, to wit, the said 
twc. nt\ ninth da^ of Ih ccmbe ‘ 1 *, in the year of oui* Lord one 
thousand nine hundred and twenty-three, and at the Dis¬ 
trict of Columbia aforesaid, five hundred dollars in lawful 
money ot the said 1 nited States of .Vmerica, of the value 
of five hundred dollars, of the money and i>rapertv of the 
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National Fruit Product Company Incorporated, a body 
corporate as aforesaid, then and tliere being found, felon¬ 
iously did steal, take and carry away; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia. 

3 (Endorsed:) Criminal. No. 42709. United 

States vs. Randolph Cooper. Embezzlement and 
grand larceny. Witnesses: James D. Rogers, Frank Arm¬ 
strong. A True Bill: George (). Vass, Foreman. 

Supreme Court of the District of Columbia. 

Wednesday, February 1", A. D. 1928. 

The Court resumes its session pursuant to adjournment, 
.Mr. Chief Justice McCoy, j)residing. 

«**##** 


Come as well the Attoi’iiev of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney B. Emerson, Jr., Es(iuire; whereupon 
the defendant being arraigned upon each indictment tlH‘ 
reading whereof he specifically wavies, pleads not guilty 
thereto, and for trial i)uts himself ui^on the country and 
the Attorney of the United States doth the like. 

4 Supreme C^ourt of the District of Columbia. 


Monday, February G", A. D. 1928. 

• 7 *7 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 


Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case Fri¬ 
day, February 3", 1928; whereupon the said jury upon 
their oath say that the defendant is guilty as to the First 
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Count of the iiulictineiit and bv llie direction of the Court 
not guilty as to the Second Count of the indictment; and 
thereupon said defendant is committed to the Washington 

Asvliim and Jail. 

* 


Saturday, ^larch 17", A. D. 1928. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 


Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asvlum and Jail and bv his 
attornevs Messrs. J. J. Sirica and B. Emerson; and there- 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not l>e ])ro- 
nounced against him and lie says nothing exce]it as he has 
already said; whereupon it is considered by the Court that 
for his said offense the said defendant be im])risoned in the 
Washington Asylum and Jail for tlu‘ pmiod of One (1) 
Year, to take effect from and including the date of ai’rival 
of said defendant at said Asvlum and Jail; and 
0 thereupon the defendant liy his attorneys notes an 
appeal to the Court of A]ipeals of the District of 
Columbia, from the judgment of the Court in this case; 
whereupon the Court fixes the amount of bond for costs on 
appeal at One Hundred ($100) Dollars, or Fifty ($ 00 ) 
Dollars in cash. 


Memoranda. 

April 6, 1928.—Cost Bond on Appeal, $100, approved and 
filed. 

April 10, 1928.—Bill of Exceptions filed. 

Designation of Reeord. 

Filed Ajiril 10, 1928. 


The Clerk will please make up the record for the (Vurt 
of Appeals, to consist of the following: 
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1 . 

o 

3. 

4. 

5 . 
f). 
7. 

ord. 


The indictment. 

The plea. 

The verdict of the jury. 

The judgment. 

The appeal notice. 

Cost bond. 

The order making Hill of Exceptions part of the rec- 


8. Bill of Exceptions, 
f) t). Assignment of Errors. 

10. This designation. 

B. EMERSON, Jr., 
Attorney for Defendant, 


Service of Coj)y acknowledged this 10th day of April, 
1928. 

AV. 11. COLLINS, 

Asst. U. S. Atty. 


Memorandum. 

May 14, 1928.—Time to sign Bill of Exceptions extended 
from day to day to, and including, July 11, 1928. 

Assignment of Errors. 

Filed July 9, 1928. 

# # « # « # ' # 


The defendant, hy his attorney, assigns the following er¬ 
rors to be presented on the api)eal in the above case. 

1. The Court erred in refusing to grant defendant’s mo¬ 
tion for a directed verdict of Not Guiltv because of a 
Variance between the allegations of the indictment and the 
proof. 


B. EMERSON, Jr., 
Attorney for Defendant. 


7 Supreme Court of the District of Columbia. 

AVednesday, July 11", A. D. 1928. 

The Court resumes its session pursuant to adjournment. 
Air. Justice Bailey, presiding. 
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Now conics here the defendant l)y his attorney Bertrand 
Emerson, dr., Esq. and prays the Court to siji:n, and make 
a part of tlie record his Bill of Exceptions taken during the 
trial of the case tiled with the Court on April 10", 1028, 
which is accordingly done. 

8 Sujireme (^ourt of the District of Columbia. 

United States of America, 

District of Columbia, ss\ 

T, Frank E. Cuiiiiingham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing ])ages 
numbered 1 to 7, both inclusive, to be a true and correct 
transcript of the record, according- to directions of counsel 
herein filed, copy of which is made part of this transcript, 
in cause entitled Criminal Xo. 42701), United States vs. 
lUindolph (/ooper, as the same remains u])on the tiles and 
of record in said court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said court, at the City of Washington, in 
said District, this 13th dav of Julv, 1028. 

[Seal Supreme Court of the District of Columbia.1 

FRANK E. CUNNINGHAM, 

Clerk. . 

i) In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 42700. 

United States 
vs. 

Randolph Cooper. 

Bill of Exceptions. 

Be it remembered that, at the trial of this case bofore Mr. 
Chief Justice McCoy, and a jury duly empanelled and sworn 
o 1 1 ^ 11 1 I. K_ ue. lie. 1 ein, which trial began February 1, 1028, 
and thereafter was further proceeded with and wherein Wil¬ 
liam H. Collins, Esq., Assistant United States Attorney, ap¬ 
peared as counsel for the Government, and Bertrand Emer¬ 
son, Jr., p]sq., appeared as counsel for the defwiant, the 
following proceedings were had; 
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Frank Armstrong, lieing first duly sworn, on oath testi¬ 
fied that he was Secretary and Treasurer of the National 
Fruit Products Company, a body corporate, doing business 
in the District of Columbia; that the defendant, from eJune 
1923 to May 1924, was employed by said concern as office 
manager; that on, to wit, tlie 29th day of December, 1923, 
said concern had an account in a certain bank in Martins- 
burg. West Virginia, as well as another account in a cer¬ 
tain bank in Alexandria, Virginia; that, prior to the 29th 
of December, 1923, he gave to the defendant Cooper a blank 
check, signed by the witness, which he identified when 
10 exhibited to him in the Court room; that said check 
was given to the defendant for the purpose of cover¬ 
ing a ])ossible shortage which might occur at the bank in 
Alexandria, if and when such shortage did occur; that he 
never authorized the defendant to make any use of the check 
excejit as before stated, and particularly that he never 
authorized the defendant to make out said check to, or de¬ 
liver same, to one B. F. McCauley. 


Whereupon, in order to maintain the issues on its part 
joined, the United States called as a witness B. F. McCauley, 
who, being first sworn, on oath testified that he received 
a certain check, exhibited to him, from a Mr. Worth; that 
said check was dejiosited by him to his, the witness’s, ac¬ 
count in the bank. 


Whereupon, to further maintain the issues on its part 
joined, the Government called as a witness one James D. 
Rogers, who testified that, on the 29th day of December, 
1923, he was an accountant employed by the National Fruit 
Products Company; that the defendant herein was employed 


by the same concern from June 1923 to May 1924; that Mr. 
Cooper’s [)osition iXMpiired that he handle all the cash that 
was handled in the office of the National Fruit Products 
Company; that on May 23, 1924, witness had a conversation 
with the defendant in the hall of the Woodward building, 
in which building were located the offices of the National 
Fruit Products Comi)any; that in this conversation, 
11 he stated to the defendant that he, the witness, had 
found a shortage of one hundred and forty ($140.00) 
dollars in the account of the corporation; to which defend¬ 
ant replied that that was correct, but not to mention it to 
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the (Jeiieral Maiiaii,er. Tlie ti'stiiiioiiy ot* the witness as to 
this eonversatif>n was ohjeeted to hy eouiisel for the defeiul- 
ant, on tlie ground that it did not refer, and had no con¬ 
nection with the transaction charged in the indictment; and 
all of tlie (|uestions asked, and answers received with re¬ 
spect to this matter were made after objection hy counsel 
for defendant to the action of the Court in permitting this 
matter to he impiired into. The check in ({uestion, in the 
amount of ^odd.OO, exhibited to the preceding witnesses, was 
exhibited to the witness, who ideutiti(‘d it as being a check 
whicli should have been (Mitered in the books on the day 
drawn. Witness further t(‘stilied that, oil the afternoon of 
.May 24, 1!)24, he again had a conversation with the defend¬ 
ant, in which defendant stat(‘d that he was going to take 
certain bank accounts home with him to reconcile; that he 
would bring tluMii back on the following .Monday; that on 
the following .Monday, in the morning, the defendant tele- 
jihoned that he was detained at home liecause of the illness 
of his wife. 

The following ]u*oceedings were had ov»m* the olijection 
an<l exception of counsel for defendant : Witiu'ss was ex¬ 
hibited a paper writing and asked if he ideiitilicd it, to 
which he replied that he did. He was then asked 
12 what it contained, and sp(‘citically, over the objection 
and exception of defendant, stated that it contained 
a list of shortages which the defendant admitted to him ex¬ 
isted. The objection made to the (luestions and answers 
jiropounded and ivceivinl with resiiect to this jiaper writing* 
were based on the ground that they refei* to transactions 
other than the transaction which was the subject matter of 
the larceny and embezzlement counts in the indictment. 

B. F. McCauley was th(M-(Mi)Km recalled to the witness 
stand, and testified in substance as follows: that, after re¬ 
ceiving the $500 check in question, he subsequently gave to 
the defendant, as ])ayment therefor, $250.00 in cash, and a 
note for $250.00, Avhich was subsequently paid by him. 

Edwin L. Wilson, being first duly sworn, on oath testified 
in substance as follows: that as .Attorney for the National 
F^ruit IT’oducts Company, he had endeavored to collect cer¬ 
tain alleged shortages from the defendant. Witness was 
thereupon shown a memorandum, the same memorandum 
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oxliibitod to the witness Kogers, and asked if he identified 
it; to which he rejilied that he did. Witness was then asked 
if he had any conversation witli the defendant (‘oncerning it, 
to which lie replied that he had. Counsel for the (jovern- 
meiit then asked what that conversation was, which ques¬ 
tion was objected to by counsel for the defendant, 
13 on the ground that the conversation was improper, 
incompetent, irreh'vant and immaterial, if it referred 
to any matter other than the subject matter of the two 
counts of the indictment; which objection was overruled, 
and exception noted. Witness thereupon testified that the 
pajier shown him rejiresented a list of shortages which the 
defendant had admitted was correct. 

Counsel for the (iovernment then offered in evidence 
the said check alleged to have been the subject matter of 
the larcenv and embezzlement charged in the two counts 
of the indictment filed herein, which said check and the en¬ 
dorsements thereon, are in words and figures as follows: 

(Same received ovei* objection and oxce])tion of defend¬ 
ant.) 

“Xo. 282. 282. Alexandria, Va., Dec. 29th, 1923. 

Xational Fruit Product Conqiany, Incoriiorated, Manu¬ 
facturer of White House Ajiple Cidei* Vinegar, 

Pay to the order of I>. F. AicCaully the sum of $r)()() and 
00 Cts., $500.00. 

XATIOXAL FKUIT PKODIK^T C()^[- 
PAXY, IXCOKPORATED. 

FRAXK AlCMSTROXO, Pres. 

-, Trras. 

For-. 


The Peoples Trust Company, 

Martinsburg, W. Va. 

(Reverse side of check:) (Sgd.) P>. F. ^fcC^iully, for de¬ 
posit only. The Liberty Oarage, B. F. Mc(5iully, Pro- 
])rietor. Pay to the order of The Lincoln X'ational Bank. 
Bank of (’'ommerce & Savings, Washington, D. i\ John M. 
Rioi’don, Cashier. Pay to the oi*der of any bank or banker. 
p]ndorsements guaranteed. Jan. 2, 1924. Lincoln Xational 
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Bank, 15-0, Wasliington, D. 0., 15-0. Albert S. Oatley, 
Cashier. Govt. Xo. 1, for ident., Feb. 2, 1928, Ad- 
14 mitted. Pav Baltimoie Branch Federal Reserve 
Bank of Richmond. Order. Prior endorsements 


guaranteed. Merchants National Bank of Baltimore, Md. 
Jan. 1, 1924. 7-27. Pay to the order of any bank of banker, 
Baltimore branch Federal Reserve Bank of Richmond. 



15 Whereupon the Government announced its case as 
closed. 


Thereupon counsel for defendant moved the Court for a 
directed verdict of ‘not guilty,’ separately as to the first 
count and second count of the indictment u])on which the 
defendant was being tried, upon the following grounds: 


1. That there was no evidence in the case to substantiate 
either count, in that the indictment charged: 

(a) the embezzlement of “a certain sum of money, to 
wit, $5(K).00 in lawful money of the said United States of 
America, of the value of $500.00;” whereas the proof tended 
to show, if anything, the embezzlement of a check. 

(h) the larceny of “$500.00 in lawful money of the said 
Ignited States of America, of the value of $500.00’’; where¬ 
as there was no evidence of any larceny; but, if anything, 
the larcenv of a ch(‘ck, and not monev as alleged in the 
second count of the indictment. 


2. That there was no ])roof of the commission of the of¬ 
fense of larcenv or embezzlement in the District of Colnm- 
bia, as the check in (piestion was drawn on the People’s 
Trust Company of ^^artinsburg, W(‘st Virginia, and, if 
paid, must have been jiaid ther(‘. 

The motion for a directed verdict made sejiarately by the 
defendant as to each count was granted as to the 
lb second count (charging larceny), but overruled as to 
the first count (charging embezzlement); to which 
refusal of the Court to grant defendant’s motion for a di¬ 
rected verdict as to the first count of the indictment herein 


counsel for the defendant noted an excejition. 

Whereuiion counsel for defense announced its case as 
bein jr closed. 

Whereupon, after argument by counsel for the United 
States and counsel for defendant, the Court charged the 
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jury. Thereafter the jury returned a verdict, finding the 
defendant not guilty as to the second count, but guilty as 
to the first count; upon which verdict the defendant was 
sentenced on March 17, 1928, to serve a term of one year 
in the Washington Asylum jail. 

The foregoing is the substance of all testimony bearing 
upon the exceptions herein reserved on behalf of the de¬ 
fendant. 

And as if all of said excejitions were duly noted and 
allowed as aforesaid, and duly entered upon the minutes of 
the Court before the jury required to consider of its ver¬ 
dict, and because the matters and things herein recited are 
not matters of record, in order to make the same a jiart of 
the record herein, which is herebv ordered so that the de- 
fendant may have his case received on appeal, the defend¬ 
ant, by his Attorney, moves the Court to sign and seal this, 
his Bill of Exceptions, to have the same force and effect 
as if each and every one of said exceptions had been 
17 separately signed and sealed; which motion is grant¬ 
ed by the Court. And thereupon the defendant ten¬ 
ders this, his Bill of Exceptions, and recpiests the Court to 
sign and seal the same, which is accordingly done nuuc pro 
iunc, this 11th dav of July, 1928. 

.1EXXIXC8 BAILEY, 

Justice. 

Approved: 

willia:\i f. collixs. 

Asst. U. S. At ftp 
B. EMERSOX, Jr., 


18 [Endorsed:] 8u})reme (^nrt, D. (\, ITolding a 

Criminal Court. Criminal. Xo. 42709. United 
States vs. Randolph Cooper. BUI of Exceptions. Bert¬ 
rand F. Emerson, Jr., Attorney and Counsellor at Law, 40G 
Fifth Street Xorthwest, Washington, I). C. Filed Apr. 10, 
1928. Frank E. Cunningham, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4787. Randolph Cooper, appellant, vs. United States. 
Court of Appeals, District of Columbia. Filed Jul. 19, 
1928. Henry W. llodges, clerk. 
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IN THE 


CHourt of A|i|ipals of tljp 
i9t0trtrt of (Columbia 


April To nil, 1928 


Xo. 4787. 


Randolph Coopkh 
A j) pel I ant 

vs. 

Unitkd States 
A ppellee 


BRIKF OX BKHALF OF THE APPELLAXT 


HISTORY OF THE CASE 

The defendant, Randolph Cooper, was tried in the 
lower court upon an indictment charging him in the 
first count with embezzlement of “a certain sum of 
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iiioney, to wit, $500.00 in lawful money of the United 
States of America, of the value of $500.00,’’ and in 
the second count with the larceny of ”$500.00 in lawful 
mon(*y of the said Unit(*d States of America, of the 
valu(‘ of $.')00.00. ” 


The evid(‘nc(* offered on Ix'half of the prosecution, 
tendin<>: to show that on tlu‘ 20th day of December, 
1023, a blank check signed bv the Secretary and Treas- 
urer of the National Fruit Products Company was 
ji^iven to the defendant for the ])urpose of covering a 
possible shorta^^e which mi^ht occur at a bank in Alex¬ 
andria, if and wlnm such shortage did occur; that this 
check was siibseciuently TiIUkI out and «:iven by defend¬ 


ant to one B. F. McCauley, who frave to defendant as 
payment therefor $250.00 in cash and a note for 
$250.00, which was subs(‘(|U(‘ntly ])aid by him. 


The said check was rec(‘ived in evidimce over the ob¬ 


jection and (‘xception of defendant upon the ground 
that it did not substantiate the charge alleged in the 
indictment that the defendant embezzled “a certain 
sum of money,” as alleged. A motion for a directed 
verdict made by defendant was granted as to the sec¬ 
ond count. A similar motion directed to the first 
count (charging embezzlement) was overruled and ex¬ 
ception noted by counsel for the defendant. Defend¬ 
ant was convicted and sentenced to serve a period of 
one y(‘ar in jail. 
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ASSIGXMK.XT OF FRROR 


1. Tlio Court orred in refusing to allow defendant’s 
motion for a directed verdict of not guilty because of 
a variance between the allegations of the indictment 
and the y^roof. 


A RGFMF.XT 

The C’ourt erred in rc'fusing to grant defendant’s 
motion for a directed v(‘rdict of not guilty because of 
a variance between the allegations of the indictment 
and the proof. The defendant was charged in the 
count upon which he was convicted with embezzling 
“a certain sum of money, to wit, $ 000.00 in lawful 
mon(‘v of the said United States of America, of the 
valiu* of $r)0().0(), which said $500.00 in lawful money 
of the said United State's of America of the value 
aforesaid of tin* mon(*y oi* ])ro])erty of the said Xation- 
al Fruit Products C5)m])any, a body corporate, as 
aforesaid, had come into ])oss(‘ssion of said property 
and was under the' can* of the said Randolph Cooper, 
as such ag(‘iit, ch'rk and servant.” 

Th(‘r(‘ is no sugge'stion in the testimony taken in 
this case* that it was e've*!' intended to charge the de- 
fe'iidant with anything exce])t the misa])propriation by 

larcenv e)r embezzle*ment e)f a certain check drawn on 

* 

the Pee)ple‘S Trust Ce)mpany, Martinsburg, West Vir- 


3 


^inia (K. I’age D). Tlu* endorsoiiients on the clieck 
indicated that the check had been ])aid at tlie Bank 
upon wliich drawn, which, ot* course, was in the State 
oT Virginia. There was no evid(*nce tliat the ])roceeds 
ot* the check were r(‘ceived l)y th(‘ defendant, thou^^h 
th(‘r(* was t(‘stiinony that h(‘ had received $2r)0.()() in 
cash and a note* for ^‘ioO.OO, which was subsecpunitly 
])aid. 


It is suhinitt(‘d tliat to l•(‘ceive in (‘vidence testimony 
as to th(‘ (‘nil)(‘zzl(*nient ot* a ch(‘ck wlien the indictimmt 
charges the ein))(‘zzleni(‘nt ot* “a certain sum of 
money” is to violate the rights of tin* defendant and 
to ])ermit tin* (lOverniiHmt to ])rove an off(*nse otlier 
than the om* charged; that tlu‘ rece])tion in evidence 
of the ch«‘(‘k under the circumstanc(‘s of this case, 
c()U])l(*d with the refusal ot* the Court to i^rant def(‘nd- 
ant’s motion for a dir(‘cted vt'rdict as to tin* first count 
was r(‘V(*rsihle ('rror. 


In th(‘ cas(‘ of Harrison v. Unit(‘d Stnt(‘s, 200 K(‘(l. 
()()2, the followiiui: lanauam* was us(‘d bv tlu* Court: 


“Cpon tlu* (|U(*stion of vai'ianci* betwe(*n tlu* in- 
dictnu*nt and ])roof, tlu* controlin^r consideration 
should be whether tlu* char^^e was fairly and fully 
(*nou<i:h stat(*d to a])prize defendant of what )u* 
must nu*et, and to ])rot(*ct him against anoth(*r 
jirosecution, and wlu*ther those jiarticulars in 
which the iirool* may differ in form from the 
charirc* sipiport the conclusion that respondent 
could have* been mish‘ad to his injury.” 
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By this rule it* we apply these tests to the instant 
case they would seem to fully justify the contention 
of the defendant. 


Mr. Wharton, Volume 1, in his treatise on Criminal 
Procedure, at ])a< 2 ^e 751, states the rule to be as 
follows: 


“The indictment or information should describe 
the property alleged to have been embezzled with 
such c(*rtainty as to identify it; that it may appear 
to the Court whether the property in (piestion was 
subject to embezzlement; so that the jury may be 
able to decide wheth(‘r the property alleged to 
have been embezzled is the very same as that 
around which the indictment is found; and so that 
the accused may be enabled to plead an acquital 
or conviction in bar of a subsequent indictment 
for the emb(‘zzlem(*nt of the sanu* ])ro])(‘rty.” 


(iuilb(‘au V. rnit(‘d State's, 2SS P(‘d. 751 


“The rul(‘ that a material variance between the 
(‘vidence and the allegations of the indictment will 
not sustain a conviction, though technical, is 
sound, because bas(*d on the constitutional guaran¬ 
tee that an accuse'd shall be informed of the nature 
of the cause' of the ac'cusation against him.’’ 
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Blevins v. State, 107 S. \V. 303: 


“In order to sustain an indictment, the proof 
must conform to the allegations thereof, otherwise 
an acijuital of the charge follows/^ 


In substance, in this cas(‘ tin* (hd'cmdant was in¬ 
formed hv the indictiiHMit that he was to he tri(‘d for 
the emhezzlement of “a c(*rtain sum of money;” at 
the time of trial evidence* was received tending to show 
that he embezzled a check which had been ])aid by an 
out-of-town l)ank, u])on which it was drawn. There 
was no testimony that lu* at any time received the pro¬ 
ceeds from this check, nor is then* anv reason whv he 
could not now he indict(*d for the* emh(‘zzlement of the 
check which was rec(‘iv(*d in (‘vi(h*nce to su])port tin* 
allegation contain(*d in tin* indictment. 


Kor this r(‘ason, it is respectfully suhmitt(‘d that tin* 
judgnn‘nt of the low(*r court should Ik* i’(*v(‘rs(*d. 


Bkhtrand Kmkrsox, Jr. 
Affonicif for Appelhmf. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1928 


No. 4787 

Eandolph Cooper, appellant 

V. 

United States, appellee 


BRIEF OF THE APPELLEE 


STATEMENT OF THE CASE 

Tlie appellant was convicted under an indictment 
laid in two counts, the first count charging embez¬ 
zlement, the second count charging larceny. The 
jury found the appellant guilty on the embezzle¬ 
ment count and hv direction of the Court returned 

t 

a verdict of not guilty on the larceny count. 

The evidence discloses that the appellant was 

employed as office manager and bookkeeper by the 

National Fruit Products Company and that on, to 

wit, the 29th day of December, 1923, the secretary 

and treasurer of the concern left a signed blank 

check with the appellant to cover any possible pay- 
17020—28 (1^ 
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roll shortage. The check was filled iii by the appel¬ 
lant for the amount of $500, made payable to the 
order of B. F. McCauley. He subsequently gave 
to appellant $250 in cash and his personal note for 
$250, which he, McCauley, later on paid. The sec¬ 
retary and treasurer of the concern testified that he 
did not authorize this transaction with McCauley, 
and the evidence further discloses that the defend¬ 
ant did not enter this transaction on the books of 
the concern as was his duty and, further, that the 
concern was never reimbursed for the money. 

ARGUMENT 

The only error assigned by apj^ellant is as 
follows: 

The ('ourt erred in refusing to allow de¬ 
fendant’s motion for a directed verdict of 
not guilty because of a variance between the 
allegations of the indictment and the proof. 

It must be remembered that the evidence dis¬ 
closes that when the check was given to McCauley 
he deposited it to his account in a local bank and 
the check was honored to his credit. The evidence 
fiuther showed that McCauley paid the appellant 
$250 in cash and also paid the $250 note which he 
had given to the defendant, and both of these trans¬ 
actions were accomplished in this city. 

It is urged, therefore, that for all practicable pur¬ 
poses there came into the hands of the appellant, 
by virtue of his employment, $500 in lawful money, 
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property of the National Fruit Products Company 
and which appellant converted to his own use. 

In the case of State v. Meininger, 268 S. W. 71^ 
76, we find the following in the opinion of the 
Court: 

Appellant contends that there was another 
failure of proof, in that the indictment 
alleged the embezzlement of United States 
money, and the proof did not so show. There 
is no merit in the contention. The cashier’s 
checks, shown to have been given by defend¬ 
ant to Katz, were merely the vehicles by 
which the nionev was withdrawn from the 
bank and put in possession of Katz. * * * 

In the case of Giirleg v. State, 248 S. W. 902, 904, 
we find in the opinion of the Court the following: 

The indictment charged appellant with 
embezzling $800 gold, silver, and paper 
money of the value of $800, the property of 
E. T. Foster. The proof shows that the com¬ 
pany which he owned and managed col¬ 
lected $800, in the form of a check for E. T. 
Foster from ^Irs. Anna Grantham, received 
credit therefor in the bank with which the 
company did business, and expended same, 
contrary to instructions, for the private use 
and benefit of said company. The transac¬ 
tion, in substance, amounted to the same 
thing as if aj)pellant had drawn the money 
out on the check and deposited it in the bank 
to his company’s credit, thereby converting 
it to the use of his company, contraiy to in- 
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structioiis. It is common knowledge that 
banks deal in money only when giving credit 
to their depositors. 

The giving of credit is practically and 
legally the same as paying the money to the 
depositor and then receiving the money again 
on deposit. The intent of the parties must 
govern, and presenting a check on the bank 
with a passbook in which the receiving teller 
notes the amount of the check is sufficient 
indication of intent to deposit and to receive 
as cash. Morse on Banks and Banking, Sec. 
569. 

In the case of People v. Crone, 168 Pac. 377, we 
find that— 

Evideiu'e that defendant received a draft 
from a guai-dian for the j)ur])ose of loaning 
the proceeds of the draft, that he deposited it 
in an account in his wife’s name on which he 
and his wife were authoi‘ized to draw checks, 
and that checks were subsequently drawn 
against the account, reducing it to a com- 
l)aratively small sum, warranted a conviction 
for embezzlement of money, as alleged, as 
against the objection that it showed an 
embezzlement of the draft rather than 
nionev. 

In the case of WilUaniH v. State, 188 S. W. 430, 
431, we tind that where the theft and embezzlement 
alleged was of money, and not of any check, though 
the proof showed that defendant procured the 
money on a check and converted it, it was unneces¬ 
sary to produce the check. 
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The following cases, amongst many others, are to 
the same effect as the cases previously discussed: 

Territory v. HcHe, 81 Pac. 583, 585. 

State V. Disbrow, 106 N. W. 263, 264. 

Prinslow v. State, 140 Wis. 131. 

It is therefore suggested that the trial Court did 
not err in refusing to grant the motion for a di¬ 
rected verdict of not guilty and the conviction 
should be affirmed. 

Respectfully submitted. 

Leo a. Rover, 

United States Attorney. 

William H. Collins, 
Assistant United States Attorney. 
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